TMA 

UNIT 4 , SECTION A

1.    (I)    Explain how the buyer of a cargo sets up letter of credit.

       (II)   Why is it important in an international sale contract for a seller to ensure  

               that the buyer  has a letter of credit in place before shipping the goods ?

        In what way might the bill of lading have a crucial impact upon the

(III) ability  to negotiate the letter of credit ?

(I) The buyer sets up letter of credit  through the his issuing bank, where he is undertaking  to pay for the value of the goods, or better say for the value of the draft therefore stated. Through his issuing bank the buyer is opening an irrevocable confirmed credit in favor of the sellers. This is better called documentary credit, as the payment of the seller is fully conditioned with the terms and procedures in producing documents, (B/lading etc), in order to get the payments. Procedures for controlling payments are usually based on the Practice for Documentary Credits (UPC) established by the International Chamber of Commerce (ICC). In this transaction more then one bank is involved, in fact buyers issuing bank, once accepted to issue credit and having buyers clear conditions regarding documents required as evidence of shipment of goods, opens the documentary credit and advise so the seller on the other side of the world through their corresponding bank, here called advising/confirming bank.To this, advising bank the seller has to produce all required documents in order to get money released.

(II)

The credit must be made available to the seller by at least the earliest date stated in the contract of sale for the shipment of the goods.- Why ?

The reason is, because the seller is entitled, before he ships the goods, to be assured that, on shipment, he will get paid. This must be so, considering those sellers has also his expenses in connection with shipping the goods, and to say again, they, the seller, must be sure that he is on the safe side. Simple as that. -

(III)

The Bill of Lading has a crucial impact upon the ability to negotiate the letter of credit, or payments, as I understand here, simply because the Bill of Lading is in fact a receipt for goods shipped, stating quantity and condition of goods shipped, stating the terms of the contract of carriage  and incorporating the clauses from a charter party. It is evidence that that the good have been shipped , that fact should be known before it is signed. Here, we have also to say that  B/lading is transferable by endorsement and thereby  the property in the goods and all rights and liabilities in respect of the contract  pass to endorsee, the last one.-

Section B

2.) Article III, Rule 1, of the Hague and Hague Visby Rules places an obligation on the carrier to exercise due diligence to make vessel seaworthy.

(I) What is the difference between a strict obligation to make vessel seaworthy and one of exercising due diligence?

Here we have to stress to point that under the Hague Visby Rules there is no longer a strict obligation to make the vessel seaworthy; the strict obligation to make the vessel seaworthy has been replaced by one of exercising due diligence to make vessel seaworthy.  Now what is the difference ?

The main difference is that vessel being fully in Class, with all papers in order,

and apparently fit in all respect on the commencement of the voyage, also in regards of particular cargo what she might have for that voyage , still here the carrier/owner is required to carry out checks and effect necessary maintenance and /or repairs if it is the case, in order to ensure that the vessel  really is seaworthy ,on best  of his knowledge.

It is good to have as far as possible detailed record of all maintenance in course, always up dated checks effected and entered in Ship's  Deck's/Eng/GMDSS's Log Books, where prior commencement of the Voyage in course all checks are listed.Record of "non conformities" and corrective actions are also sort of proof of the  exercise of due diligence to have the ship seaworthy all the time, that the ship is properly supplied/equipped/manned, that her holds are/were fit for the cargo and above all that hatch covers were checked and found watertight. 

If the during checks ,  (exercising due diligence) appears that repairs must be carried out, carrier/owner  must see that the contractor whom he employs make   due diligence and  do his job good, thus make ship seaworthy.

Such checks , if not possible to be effected by ship's officers, must be done by appropriate surveyors, in accordance of the nature of the works done.If those works are affecting the Class, the Class confirmation by Class Society Surveyor is a "must"

(II) Outline the type of checks that the carrier needs to carry out in order to demonstrate that due diligence has been exercised.-

This one, I think had been answered above, as a matter of fact I just got a bit carried on and continue also answers regarding this parts..(Sorry,but it is rolling today.)

(III)  Explain whether there is a similar obligation  under the Hamburg Rules to 

        exercise due diligence to make the vessel seaworthy ?

Under the Hamburg Rules the obligation of exercising due diligence does not apply. However , there apply  Article 5 Rule 1 which places an even higher duty and burden of proof on a carrier/owner ie one of presumed fault.

Quote ;

Article 5 Rule 1

The carrier is liable for loss resulting from loss or damage to the goods, as well as from delay in delivery, if the occurrence which caused the loss, damage or delay took place while the goods were in his charge as defined in Article 4, unless the carrier proves that he, his servants or agents took all measures that could reasonably be required to avoid the occurrence and  its consequences. 

Not an easy task, since as we see, there are not specific defences afforded to the carrier as under Article IV of the Hague Visby Rules.

3. Article III, Rule 2, of the Hague  and Hague Visby Rules places a " carefully to carry obligation" on the carrier.

(i) Discuss the type of things that the carrier needs to do in order to discharge this obligations.    

Before to discuss it, I shall  state the Article III Rule 2 itself which I find quite self-explanatory. - Quote :

Article III Rule 2

Subject to the provisions of the Article  IV, the carrier shall properly and carefully load, handle, stow, carry, keep, care for and discharge the good carried.- End -

Herewith from the above we can clearly see what/which are the obligations to carry carefully . Obligations are to care for goods/cargo,from the loading it properly, taking care and checking the cargo state throughout  the voyage.

This :to check the lashings if cargo is lashed , to check the temperatures if it is refrigerated cargo ie reefer ship, etc, this can be very long list, depends on which cargo  we have to do with, but the carriers duty is to take care of all this, 

This implies that the carrier should ensure that the master should or ought to have knowledge about the properties of the cargo and its stowage and carriage requirements.Standard reference books giving information on the safe carriage of cargoes should be readily available to the master .These will include, for example, IMO publications such as Code of Safe Practice for Solid Bulk Cargoes and International Maritime Dangerous Goods Code (IMDG Code).

Carriers obligations , the "carefully to carry obligations" the same as in case of his "seaworthiness obligations" are and remains his obligations, non delegable, He is liable for the negligent act of his agents, stevedores, masters and officers.

(ii) In order to avoid liability in the event of cargo loss or damage, what will the carrier need to demonstrate ?

In case of cargo loss or damage suffered by cargo owners , the carrier will have to demonstrate first of all that ; due diligence has been exercised in respect of seaworthiness of the vessel, that  all obligations in respect of that particular cargo have been fulfilled carefully . This demonstration or " The Burden of Proof" remains carriers burden, if he is to avoid liability that the loss or damage comes within one of the Article IV Rule 2 exceptions.

In many cases may appear that that damage or loss is due partly to an excepted risk and partly due to lack of care , the burden of proof, ie to demonstrate which  of the loss is attributable to the excepted risk  and which proportion is not , stays with the carrier.

Here come to utmost importance to have ready onboard all written evidence that as due diligence had been exercised, that all other obligations were carefully carried out, and that damage or loss is really attributable to something falling within Article IV Rule 2, 

Log Books must be carefully kept, Sea Protest prepared  and presented  to whom due (Notary Public, Consular and or Port Authorities) on time and in accordance with local Laws and customs.(usances)

Usually, the carrier , master,has to demonstrate a lot, here is good to have a word with  one's P & I correspondent about the course to take and adapt the strategy  for the best, in order to mitigate present and potential expenses in connection with the case.

Practically, every case is story for itself, but what I have learned in my 25 years of command of the ships, even in times when ISM-code was not in practice, of utmost importance is good clear evidence, like good written Log Books (truly but cleverly), correct Stability Calculations, up dated records of daily checks of lashings if that applies, in short, not only to carry carefully all obligations but also to be able at any time to demonstrate that you have done so.-

Biskay, 22nd November 2000, WSW/ly gale  8, rolling and pitching vessel, construction strain considerable. Speed and Course adjusted in order avoid damages to cargo and/or vessel.

0800 - Cargo Lashing inspected, found in good order. Rescue Boat cover relashed secured.

That really happened here today, now is 11 : 30, I finshed this in my watch.-Bregards

