TUTOR MARKED ASSIGNMENTS

UNIT 4C,

Section  A

1.      (I)  Cargo claims under NYPE Charterparty form are usually   

               apportioned in accordance with the Inter-club Agreement.

               Explain the reasons for such an agreement and state how it is

               Incorporated into NYPE 46 and 93 forms respectively.

The absence of clear guidance in the New York Produce form on how liability for cargo claims is to be divided between owners and charterers has led the major Protection and Indemnity Associations ( who insure the cargo liabilities of both owners and time-charterers) to draw up an agreement to facilitate the settlement of claims between those Associations who are parties to the Agreement. In the NYPE charterparty this Agreement is incorporated by way of rider clause. Presently I am working under Time Charter between vessels

Owners Messrs; Wessel /R'dam and Maghreb/cl - Bremen, governed by NYPE form last amended October 3rd 1946, and herewith ICA is incorporated as a rider clause, as cited down bellow ;

Cluse 71. Cargo claims, if any, to be settled according to NYPE Interclub Agreement latest edition.

In accordance with terms of NYPE Interclub Agreement the notification period of two years between Charteres and Owners and vice verse in respect of cargo claims applies. It is hereby expressly agreed that this notification period takes precedence of all other stipulations contained in this Chatrer.Partly incl.the time-bar provision contained in the Hague Rules or others as far as incorporated in this contract. Accordingly it is hereby expressly agreed that the time limit to commence arbitration in respect of cargo claims under this contract shall not be less than two years from the date of vessel's redelivery and any other stipulation in this contract insofar to stand avoid.-

As said before my present employment in governed by form NYPE  1946 which is still widely in use, being the shipping communities what they are: "conservative". In the NYPE 1993 form , Inter-Club Agreement is used for fixing by means of Clause 27, which read short and sweet ;

Clause 27. Cargo Claims

Cargo claims as between  the Owners and the Chatrerers shall be settled in accordance with the Inter-Club New York Produce Exchange Agreement of February 1970, as ammended May, 1984, or any subsequent modification or replacement thereof.

Section A

1. (ii)  Under the NYPE 46 Charterparty form explain the respective roles  

            the Master and the charterers firstly with Clause 8 unamended 

            and, secondly, with the words "and responsibility"incorporated

            after the word supervision. What specific amendments were 

            made to these functions in the NYPE 93 ?

Perhaps the most difficult problem under Clause 8 concerns the role of the Master. The English view, that the Master's active participation in loading and stowage may render the owner "ipso facto" liable, generally has not been followed in New York. Rather the approach is to consider not whether the Master acted, but in what capacity the Master acted. Thus, it is said that the Master "wears two hats" or performs a dual agency. To the extent he is carrying out the owner's responsibility to furnish a vessel that is seaworthy in traditional sense (i.e. watertight, stabile, in proper trim and structurally sound)

He acts as owner's agent. However to the extent he is carrying out the charterer's responsibility properly to load, stow and discharge (which also represents " seaworthness " in modern sense, vis-à-vis cargo interests) he acts also as charterer's agent. Both, the Master and crew become the charterer's "borrowed servants" when the charterer uses them to discharge the responsibilities by the charterer under Clause 8.

Still another difficulty arises when the words " and responsibility of the Captain" are added at the end of Clause 8, as it is sometimes done.Do these words shifts liability for improper stowage back to owner, as may be case in England ? Probably not. The formula used for the apportionment of cargo claims is set out in Clause 8 of the Inter-Club Agreement and takes into account the respective responsibilities of the shipowner and the charterer under NYPE charter. As such the apportionment formula maintains a distinction between cases in which Clause 8 of the NYPE form has been amended to include word "and responsibility" or has otherwise been amended to make the Master responsible for cargo handling in those cases in which Clause 8 has not been amended.-

Clause 8 of the NYPE form 1993 version has been expanded. It requires that Master must be conversant in English language, (that he can understand good, what is going on around him) and also specifies that the charterers shall perform all cargo handling. Cargo handling is not just confined to loading, stowing and trimming operations but now includes lashing, dunnaging, unlashing, discharging, and tallying, at their risk and expense, under the supervision of the Master. If Clause 8 is amended by the addition of the words

" and responsibility" the cargo handling will be under the responsibility of the Master, but it will still appear to be at the charterer's risk.-

Section  B

2.             Explain the respective responsibilities of the shipowner and   

                charterer for cargo operations under 1994 Gencon charterparty 

                form.-

Gencon (as revised 1922,1976 1994) is very handy and very much used voyage charter form for all kind of trades and numerous types of cargo.-

There are two versions in use of this form on chartering market, the old one  or 1976 version, which is still in use, and the new one  or amended version 1994 form .-

To explain terms of responsibilities of the shipowner and the charterer under this new version of  Uniform General Charter or by code name Gencon 1994

is  very easy as conditions contained in this Charter Party are very clearly stated in Part I and Part II, enough to read respective Clauses which covering

this points.

Part II

Clause 2. Owner's Responsibility Clause

The  Owners are to be responsible for loss or damage to the goods or for delay in delivery of goods only in case the loss, damage or delay has been caused by personal want of due diligance on the part of the Owners or their Manager to make the vessel in all respects seaworthy and to secure that she is properly manned, equipped and supplied, or by the personal act or default of the Owners or their Manager.

And the Owners are responsible for loss, damage or delay arising from any other cause whatsoever, even from the neglect of the Master or crew or some other person employed by the Owners on board or ashore for whose acts they would, but for this Clause, be responsible,  or from unseaworthiness of the Vessel on loading or commencement of the voyage or at anytime whatsoever.

The responsibilities imposed to the Owner under Hague and Hague Visby Rules , which apply to bills of lading and not to charterparties , are much wider than ones as stated in this Clause, as the carrier is likely to be liable for the negligence of anyone who actually carries out the relevant tasks of exercising DUE DILIGENCE to make the vessel seaworthy. They may be, the Master, Ship's officers, Surveyors, or shore repair contractors in case repairs badly done and vessels seaworthness compromised later on during the voyage.-

Charterer responsibilities for cargo operations in Gencon 1994 are clearly stated in Part II Clause 5, which reads ;

(a) Cost/Risks

The cargo shall be brought into the holds, loaded , stowed and/or trimmed, tallied, lashed and/or secured and taken from the holds and discharged by the Charterers, free of any risk , liability and expense whatsoever to the Owner.

The Charteres shall provide and lay all dunnage material as required for the proper stowage and protection of the cargo on board, the Owners  allowing the use of dunnage available on board.The Charters shall be responsible for and pay the cost of removing their dunnage after discharge of the cargo under this Charter Party and time to count until dunnage has been removed.-

If  still remains any doubts about respective responsibilities between Shipowner and Charterer, there is Clause 19(Part II) Law and Arbitration, where such disputes can be sorted out and resolved as the case may be.-

Section  B

3.             Explain how it is possible for several charterparties to be in
                existence  at the same time and comment on how this 

                arrangement can lead to confusuin and complications with 

                regard  to responsibility for cargo liabilities.

Well, the very nature of this business involves many parties involved  which are all connected with each other with relevant contracts, charters, basically sorted out as I shall state down bellow ;

Not a demise of the vessel

Line 170 of the New York Produce form states that this is a "time" and not a "demise" charter. The same is true of the Baltime form despite the lack of an equivalent to Line 170.The basic distinction between time and other form of charter is as follow ;

Demise Charters
(or bareboat charter)

Under a demise charter the owners lease their ship to the charterers for an agreed period of time in exchange for periodic payments of hire. It is usual for the owners to tender their ship bare of officers and crew and leave to the charterers to provide and pay for their own man. Here it is important to stress that the charterers obtain possession and control of the ship. Indeed they become, at least in relation with third parties, the temporary owners of the ship, thus bill of lading signed by Master bind the demise charterers and not the owners. That means that the demise charterers and not the owners will be answerable for cargo liabilities. Similarly the demise charterers and not the owners will be liable for damages caused by collision as a result of negligence of the officers or crew. 

Time Charters

Under time charter the owners provide services for the charterers with their ship, which they themselves officer and crew, for an agreed period of time in exchange for periodic payments of hire. It is usual for the charteres provide and pay for the bunkers; but the officers and crew remains the servants of the owners, who retain responsibility for navigation and management of the ship.The owners do not part with possession of their ship, but they also do not part with responsibilities for cargo liabilities.

 Voyage charters

Under a voyage charter the owners agree that their ship , officered crewd and bunkered by them, shall carry specified cargo on an agreed voyage in exchange for fright, characteristically a "single payment for the voyage calculated by reference to the quantity of cargo loaded or discharged.-Depending upon the terms of the charterparty the shipowner may or may not be responsible for loading and discharging expenses. 
Section B,          3.  continuing ;

In very frequent use today is the "time charter for a trip" This is usually drawn up on one of the standard time charter forms, but specifies a particular voyage or voyages and is for the actual duration of the voyage , or voyages rather than for the period of time.(years/months/days).- In this case in relations with the responsibilities for cargo liabilities, the charterer will be treated as the time charterer, what he  "de facto " is.

Now when I have very briefly outlined types of contracts used in this our trade, it is easier to understand how it is possible for several charterparties to be in existence at the same time. As we have seen from the nature of the charters as shortly outlined above, the vessel that has been chartered from shipowner can further be sub-chartered by the charterer. In fact a vessel may be sub---chartered several times with the resulting charter chain involving the vessel, at the same time, in - SEVERAAL DIFFERENT CONTRACTS - CHARTERS.-   

That is final answer how it is possible for several charterparties to be in existence at the same time. But real confusion and complications as it some time may appear arises from the relationship between the charterparty and bill of lading. In the case of of most chartered vessels bills of lading will be issued by  the shipowners or charterer, or by their agents, to the shipper.There will be in effect at least two contracts of carriage in existence at the same time, i.e. the charterparty contract between the charterer  and shipowner and the contract evidenced by bill of lading between the shipper or cargo owner (last endorsee) and the carrier who may be or also may be not the shipowner.-

Although in both time and voyage chartering the shipowner and charterer can agree their respective liability for cargo claims the situation is sometimes complex from a legal standpoint when liability under bill of lading is also involved. Cargo owners usually claim under the bill of lading and the question then arises as to whether the shipowner, charterer, or both are liable to the cargo owners under the bill of lading contract. Liabilities met by the shipowner in respect of claims arising under the bill of lading may be recoverable, by the way of an idemnity, from the charterers depending on terms and conditions of the charterparty.-

In order to prevent or avoid potential cargo claims, it is very, very important that Master has always a copy of the governing Charterparty or at least all relevant fixture notes, what unfortunately is not always the case. Well, now days, with all these communications facilities we have, it is not to difficult to contact acctuals operators of the Voyage in question and" ASK" everything what is not for whatever reason crystal clear. The best way is to do it in written form via telex, so you get  (if you get) also answers in written form, what can be a certain guidance in absence of the good old full copy of Charterparty as it used to be once. 

In this respect the Master's rule  is not diminished, but very often it is just underestimated  by various operators 30 years old gays who call them self Captains on their business cards. - Than I seat on my telex and  - ASK.-

