TUTOR MARKED ASSIGNMENT 

UNIT 4 B
Section  A , 1

(i) Why does a shipowner need P&I cover for cargo loss or damage if the cargo owner has already taken out a policy of insurance on the cargo ?

(ii) Explain the scope of cover provided by P&I for cargo liabilities using the appropriate examples. 

(i)

The reason is that, from the time the cargo is loaded into the ship until the time it is discharged, the carrier usually the shipowner, has a responsibility for the cargo in his care.The carrier has an obligation to deliver the cargo at destination in the same good order and condition as it was when it was loaded.

Now, as we know that Protection and Indemnity Associations have been formed with the object of mutually protecting shipowners against those risks for which they are not covered under the usual form of Lloyd 's Policy with Institute Time Clauses attached.The Cargo is certainly one of those risks.

(ii)

Cover provided by P&I Club to Members (Shipowners)for cargo liabilities against which Members of the Club are protected and indemnified ;

The risks covered (Rule19(17) are not only the shipowner's liabilities in respect of losses of or damage to cargo but also include additional costs and expenses that might be incurred in minimizing damage and dealing with the claim.For example the services of the local P&I correspondent are frequently called upon to assist the shipowner(Master) with potential cargo liability problems and arranging for surveyors or even lowers to attend the vessel to assist the Master.These services have to be paid for and it is these additional costs and expenses which are covered.-

This is covered under Rule 19(17)

Rule 19 (17) (a) is covering the Member where he may be legally liable for loss or damage to cargo due to some personal act on his part but may also be legally liable for the actions of other persons such as master and crew, pilot and stevedores.Where this is the case the Association will cover these risks as well.

From here can come as example, protections for cargo's proportion of General Average when not recoverable from Cargo owners in consequence of negligent navigation, or  cargo proportion of General Average not recoverable from cargo owners in consequence of vessel's unseaworthness.

Rule 19(17)(b) covers additional costs dealing with damaged cargo :

(ii) The very common example can be taken as wet damage to grain cargo as result of ingress of seawater through steel hatch cover. Sometime only the surface of the grain cargo will be wet, sometime damage will go deep down in the hold, and of course damaged cargo must be separated from the sound cargo.The discharging cost from the good grain is always normal cost, but

 additional cost would be incurred and this cost would be recoverable from the Association. 

Rule 19(17)(c) covers additional costs to continue the voyage.

(ii) In case the Member is liable for the cost of restoring the cargo or disposing of the cargo in order to continue the safe prosecution of the voyage,

and is not entitled to recover from any other party, those costs would be recoverable from the Association.

Here I said restowing in first place, as this most frequently happens, i.e.week or  otherwise inadequate securing of  cargo which shift in heavy weather, vessel may be not in immediate danger, but if not re-secured and re-stowed

the damage can become bigger, therefore better to do something about it.

Happened once to me , had to put  into Hamilton (Bermuda) in order to resecure and partly restove cargo of pulp wood loaded in N.Scotia, as it was not possible to do at sea due to weather conditions (February,roaring forties).

Rule  19(17)(d) deals with liabilities for loss, shortage or other responsibility for cargo carried by means of transport other than the Entered Ship when the liabilities, costs and expenses arise under a through transshipment bill od lading or other form of contract providing for carriage partly to be performed  by Entered Ship.

Here would be recovery ONLY in case that such cover has been agreed in writing with the Managers, that Member has or has agreed to pay such additional call or premium as may be required by Association and such bill of lading or contract has been approved be the Managers of the Club.

This is happening in container traffic, where the through or transshipment bill of lading was introduced to cover all the various modes of transport used in getting cargo from the seller to buyer. As said before, liabilities arising from this kind of transport may be covered providing  that Menager's requirements are met with. In short,  a call or more likely the premium in this case, is paid.

Trusting that  with listing all this above stated I have answered  and explained to certain extent, why shipowner need P&I cover for cargo loss or damages , although cargo owner has already insurance on cargo.

Section B

2. It is not uncommon for charterers or cargo owners  to request the 

          Shipowner  to discharge the cargo without the production of an 

          original bill of lading.

(i)       Discuss the circumstances that may typically bring this request 
           about.
Very often, particularly in tanker trade, cargoes are sold several times during the course of a voyage.Each separate transaction will require a banking sistem to arrange a letter of credit and each set of transaction requires original documentation in order to effect payment. In these circumstances it often happens that the vessel arrives at the port of discharge before the sellers of the cargo have had time to clear the bill of lading through the banking sistem and it is not available to  be presented to the master for the release of the cargo. There is when come dilemma for the shipowner and of course to the master who is always in the first line.

(ii) If the cargo is subsequently released without the production of 

an original bill of lading and some other person then arrives 

holding an original bill of lading demanding delivery of the cargo:

what would be likely consequences under the contract of carriage

and the shipowner's P&I cover respectively ?

If the cargo is for one or another reason released without production of  an original bill of lading, and then someone else come with original bill of lading properly endorsed to him, demanding delivery of his cargo, and if without any doubt established that he is rightful owner of the cargo, the shipowner is in lot  of trouble.He can find himself in breach of contract and liable for the value of entire cargo plus any consequential damages which can arise from such mess; cargo already delivered , partly delivered or delivery in progress. In such circumstances the Member's Club cover is likely to be prejudiced, that's a nice way to say that his liabilities and/or expenses which might come from a such situation, are not covered by Association.

(iii) Is there any way in which a shipowner , if he agreed to such 

Request , coulf safeguard his interests ?

Yes,  he can rely on the Indemnity offered by the charterer or the cargo receiver , in practice that is called and is a letter of indemnity, usually baked with reliable bank guarantee.There is a nice Standard Form of Letter of Indemnity, which in 7 points precisely state all condition upon which the cargo may be delivered and this one also has to be signed in behalf of the Bank which guarantee Requestor's undertaking.

But in practice things are going a bit different.Shipowner simply instruct Master to release the cargo without an original B/lading produced on destination, and Master usually comply with that telex, most of the time nothing happens, but still I do believe Master must insist to have firstly, if anyhow possible, The Original Bill of Lading and if not, then a good and sound Letter of Indemnity, duly signed by all parties involved, exactly as it is  in the Book. In this business not playing by the Rules can be costly sport and if something goes wrong  it will come before or later over Master's neck.   

Section B

3. Explain what is meant by the term "deviation" under a contract of carriage.Describe, using examples, three different types of "deviations".

What is the difference between "justified" and "unjustified" deviations and explain potential implications of an "unjustified" deviation under the contract of carriage and the shipowner's P&I cover.

If a charterparty contains no stipulation to the contrary, this implies that owners tacitly undertake to carry out the voyage in the normal way without deviating unnecessarily from the customary route on the understanding that deviation with the object of saving life will be allowed.

The Hague Rules stipulate in this respect ;

Any deviation in saving or attempting to save life or property at sea or any 'reasonable deviation" shall not be deemed an infringement or breach of these Rules or of the contract of carriage and the carrier shall not be liable for any loss or damage resulting therefrom.

Any deviation in saving or attempting to save life or property at sea e.g. assistance to vessels in distress, shall not be deemed to be infringement of these Rules or of the contract of carriage and the carrier shall not be liable for any loss or damage resulting therefrom. As matter of course, deviation from the customary route is justified if this is necessary to save ship and cargo or if other extraordinary circumstances arise e.g. serious illness of the member of the crew, requiring immediate attendance.

It may be concluded from the above that any unreasonable deviation from the customary route will be deemed  to be an breach of contract with the result that the conditions of the contract of carriage , limiting carrier's liability, will no longer apply. It is therefore important that in the event of deviation, shippers  cannot take  the view that the deviation is unreasonable.

It is not possible to lay down hard and fast rules as to when a deviation from the ordinary route is reasonable or not, each case  will have to be considered  on its merits in the light of all relevant circumstances.

Potential implications of an "unjustified" deviation under the contract of carriage and the shipowner's P&I cover arises when as a consequence of or during a deviation, there is loss or damage to the cargo.Unless the deviation is reasonable and can be justified, the carrier may be deprived of the right to rely on defences or limitations  that would have been available under the Hague and Hague Visby Rules or Hamburg Rules.If the Association considers that the deviation was unreasonable the Member's cover will be prejudiced and any liability for loss or damage to the cargo during the deviation will be not covered.- 

It is therefore important if a Member intends to deviate from the contracted voyage that advance notice is given to the Association to enable Menagers to consider the relevant circumstances and decide whether cover will continue during the deviation, or they may  advise/arrange for special insurance for that case, which cost shall be borne by the Member.-

